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EDITORIALS 


LOUISIANA’S CONTRIBUTION TO THE SOLUTION OF SOME OF THE 
PROBLEMS OF PAN-AMERICA 


In keeping with the modern march of progress in the field of in- 
ternational trade and commerce, the Sixth Pan-American Conference, 
which met in Cuba two years ago,! went further than its predecessors 
in resolving upon practical methods of quicker and better means of 
international intercourse by land,? water,? and air,* and the facilitating 
of the ready and constant use of these mediums for the interchange of 
manufactured goods and raw material of vegetable, animal and mineral 
origin of all possible known classifications.® However, it was recog- 
nized at this conference that points of view follow goods into commerce 
and that the clearance of lines of communication between nations can 
mean, and is meaning, the clash of national prejudices and antagonistic 
habits of thought as well as adverse emotional reactions resulting in 
international conflicts and controversies instead of the strengthening 
of peaceful relations and increasing harmonious and profitable inter- 
national trade. In other words, it was recognized that the mere setting 
up of mechanical apparatus for international transportation and ex- 
change and facilitating its use by goods ready to be shipped and money 
ready to be invested does not of its own force bring about that state 
of happy and prosperous international relations to achieve which the 
twenty-one republics of our Western Continent have organized them- 
selves into a Pan-American Union. In the hght of the history of 
events it was appreciated that there must be applied to these material 
equipments scientific analysis and sincere thought in order to solve 


1The Sixth International Congress of American States, Havana, Cuba, 
Jan. 16th to Feb. 18, 1928. 

2Final Act, Sixth Int. Conf. Am. States (1928), p. 96. 

3Ibid. p. 109. 

4Ibid. p. 97. 

5Ibid. p. 110. 
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the problems which their establishment automatically creates. With 
this in mind, the foundation was laid by appropriate action of the Sixth 
. Conference for the establishment of a Pan-American Institute of In- 
tellectual Co-operation,® and the calling together a Pan-American Con- 
ference of University authorities to consider its possibilities.’ Through 
the far-sighted vision of Ex-President Alverhoff, of the University of 
Havana, and the generous hospitality of the Cuban government, to the 
original project there was added a Congress of delegates from the prin- 
cipal universities of the world.* As a delegate to one of these Con- 
gresses and as a guest and observer to the other, the writer has been 
profoundly impressed with the wisdom of the original resolution passed 
by the full session of the Sixth International Conference of American 
States which calls for the application of international scientific thought 
to the problems of international commerce and industry. The work of 
the two Congresses will give the movement for intellectual co-operation 
great impetus toward valuable accomplishments. Every part of the 
Pan-American world can contribute something to the solution of the 
problems presented and it has been with a view of modestly offering 
what it is believed can be the worthwhile contribution of the experi- 
ence and history of the State of Louisiana to the solution of some of 
these problems that this paper has been written. 

The points of view which follow goods into international commerce 
and investments into foreign lands, as well as the travels of individuals 
into distant countries, are inevitably points of view of rights and duties. 
One’s ideas of rights and duties are largely concerned with those rights 
and duties approved, protected and enforced by law.® Hence, they are 
legal ideas or conceptions.1° As a rule, the chief legal ideas held by 
the shipper, traveler and foreign investor are those of his home country. 
The result is that the clash in international commerce and industry is 
usually between legal systems and the resultant problems are legal prob- 
lems. ‘The two great systems of law which prevail on this Western 
Continent are the Anglo-American system of Common Law and the 
Civil Law system. The impact of these two great systems of juris- 
prudence on each other through international contact of business and 
people has raised the principal problems which are now giving trouble 
to the nations of the Pan-American Union and to their nationals. A 
few of these problems involve important questions of Public Interna- 
tional Law between the nations themselves, discussed by the First and 
Second International Conferences of Jurists at Rio de Janeiro on the 
basis of the report on recodification of the illustrious jurist, Doctor 

6Ibid, p. 129. 

7Pan American Conference of Rectors, Deans and Educators, Havana, 
Cuba, Feb. 21 to Feb. 25, 1930. 

8International Congress of Universities, Feb. 15 to Feb. 20, 1930. 


9CoMMONS, LEGAL FOUNDATION OF CAPITALISM (1924) (Eng. ed.) 90. 
107 bid. 
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Alejandro Alvarez of Chile.11 Some are problems of ascertaining proper 
rules of deciding what law shall prevail in the field of Private Inter- 
national Law or Conflicts of Law concerning which the Code drafted 
by the eminent Doctor de Bustamante of Cuba, and approved by the | 
Sixth International Conference, gives so much assistance.’ But most 
of the urgent problems which demand foremost attention today are 
problems of trade, commerce and industry which unfortunately now 
lie in the arena of conflict between the Common and the Civil Law but 
whose solution demands that they be transferred to the field of inter- 
national public order and be given Pan-American uniformity. This . 
necessity has been recognized by successive Pan-American Conferences 
and among the problems considered at the last Conference!* were prob- 
lems arising out of such subjects as obligations between merchants and 
manufacturers and between merchants of different countries,'* the re- 
vision of the rules of law as to bills of exchange and the necessity of 
their reclassification,’® the revision of laws as to other commercial 
paper and as to foreign exchange,!® the necessity of uniform laws as 
to all commercial paper and the modification of the regulations ap- 
proved at the Hague in 1912 to bring this about,” the desirability of 
the allowance of issuance of shares of stock with no specific par value,'* 
the establishment of different categories of shares of stock carrying 
different voting powers, limited and unlimited participation in stock 
tompany assets and profits,?° the question of permitting certain classes 
of mortgages to stand alone and not have to be accessory to other prin- 
cipal contracts in order to support and guarantee bond issues.7? 

Only a few of the many problems arising out of the impact of the 
two great systems of law prevailing on the Western Continent have been 
mentioned by way of illustration. No doubt some of these can be solved 
by the Anglo-American Common Law moving part way to meet the 
principle of the Civil Law as, for example, it has done in recognizing 
the rights of third party vendees when the vendor sells to the second 
party and retains possession,?* or by the Civil Law moving part way 
to meet the principles of the Common Law as it has done in some of 
the Latin American states in the case of common Jaw trusts, resulting 


11Final Act, Sixth Int. Conf. Am. States 176. 

12De Bustamante, CopE oF PRIVATE INTERNATIONAL LAW (1928). 

13The Sixth International Congress of American States, Havana, Cuba, 
January 16th to February 18th, 1928. 

14Final Act, Sixth Int. Conf. Am. States (1928) 122. 

15I bid. 121. 

16[ bid. 

17I bid. 

187 bid. 122. 

197 bid. 

20I bid. 

217 bid. Mild 

22Lanfear v. Sumner, 17 Mass. 110 (1821); Margolin, Vendor’s Privilege 
(1930) 4 TuLange LAw REVIEW, 239, 250. 
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in the word “trustee” becoming common to both the Spanish and Eng- 
lish languages and giving it the same standing and significance in 
both systems of jurisprudence.?? But, regardless of the method of at- 
tempting to solve these problems it is evident that their solution lies 
in the field of Comparative Law. Never before has the scientific study 
of Comparative Law and the conclusions drawn from such study had 
so great an opportunity for practical application in the every-day affairs 
of this Continent. 

The recorded literature on Comparative Law is to be found in the 
great universities and it is to these institutions, their libraries and their 
facilities for research to which such practical problems as have been in- 
dicated must be brought for solution. This has been recognized by 
appropriate resolution of the Sixth International Conference of Ameri- 
can States advocating the strengthening of such facilities. This does 
not mean that practical problems can be solved by books. But the books, 
monographs, reports, manuscripts, etc., to which reference should be 
made are those whose pages record the actual happenings of human 
affairs and the successes and failures of human endeavor to solve the 
problems of society. Since universities cannot be moved about, it fol- 
lows that an exchange of studies, and an exchange of students and 
professors among the different universities interested as recommended 
by the Sixth International Conference*® would be extremely helpful 
in bringing about an approximation of a complete study of all possible 
angles of the problems presented in so wide a field. However, it must 
be recognized that many universities tend to limit themselves to the 
collecting of the records of human experiment and experiences concern- 
ing special problems which have occupied the activities of their own 
peculiar localities at different times. In the field of the physical 
sciences it has been found that the record of continuous laboratory ex- 
periments and tests in one place from the same laboratory over a long 
period of time are more satisfactory than the miscellaneous records of 
scattered experiments and experiences of different times and different 
places.*® This is especially true when the experimental laboratory makes 
and records tests over the whole field in question or a large given por- 
tion of it.27 If the nations of the Western Continent had such an ex- 
perimental laboratory to which they could go for observation and whose 
records they could examine in the field of Comparative Civil and Com- 
mon Law, much time and labor would be saved which might otherwise 

23. Laredo, Trustees (1930) Ano I, La Ultima Palabra de La Legislacion 
y la Jurisprudencia, Num. 2, p. 63. 


24K inal Act, Sixth Int. Conf. Am. States (1928) 129, 130. 

25] bid. 

26This is illustrated by the successful results of the continuous experi- 
ments in Low Temperature tests by K. Onnes, the famous Dutch Physicist 
at the University of Lyons. See 1 Glazebrook Dictionary of Applied Physics 
(1922) 459. 

27™Moulton, THE NATURE OF THE WORLD AND OF MAN (1927) 29. 
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be lost in trial and error processes or used up in scattered efforts. It 
is submitted that the State of Louisiana is itself such a laboratory. The 
State of Louisiana is not only a living laboratory of Comparative Law 
covering the present and looking to the future, but for a century and 
a quarter it has been a continuous experimental laboratory in the field 
of Civil Law and Common Law adjustment. Here the Civil Law, which 
prevails in Latin America, has reached its farthest point north into 
the territory of the United States. For over two hundred and thirty 
years the territory which is now Louisiana has governed its people in 
a large proportion of their affairs with the Civil Law. Side by side 
with the Civil Law there has prevailed in the same state for the last 
one hundred and twenty-five years the Anglo-American Common Law. 
Both systems of law operate with full force and vigor, and with the least 
possible friction, over the subject matters which they govern. The works 
of Pothier, Domat, Laurent, Manresa and Sanchez Roman appear along 
with those of Blackstone, Story, Kent and Cooley in legal libraries, and 
Civil Law and Common Law authorities are quoted with equal depen- 
dence according to the phase of law applicable.?* Forced to exist side 
by side for a century and a quarter, each system has had to give way 
in those parts which did not meet the needs of society and accept con- 
tributions from the other to satisfy the true demands of those needs. 
The mutual interplay of one great system of jurisprudence on the other 
has resulted in a unique jurisprudence which has brought much satis- 
faction to the people in Louisiana and considerable commendation from 
abroad.”® 

A brief sketch of some accomplishments shown by the records of 
Louisiana as an experiment station in Comparative Law may help to 
make it possible to decide what contribution, if any, Louisiana has to 
make to the student of Comparative Law who is seeking bases for solu- 
tion of some of the problems which the impact of Civil and Common 
Law has brought and is now bringing to the doors of the nations of 
the Western Continent. 

The Civil Law reigned supreme and unquestioned in all fields of 
jurisprudence for over a hundred years in the territory which now 
comprises Louisiana. First under the French regime the Customs of 
Paris and royal edicts were the guides of rulers and courts in Louisi- 
ana. Later, under the Spanish regime the Siete Partidas, the Nueva 
Recopilacion of Castile, Recopilacion for the Indies and royal Edicts 
or Cédulas of the King of Spain were added to the law of the land.®° 
These authorities are still received with respect by Louisiana courts. 
Prior to the American acquisition, Louisiana lawyers on board Cuban 


28See case note on Sales-Warranties (1929) 4 TuLANE Law Review 150. 
For discussion of early history of this practice see WiGgMoRE; Louwisiana— 
Story of its Early History (1916) 1 SourHeRN LAW QUARTERLY, 1, 9. 

29Tbid. 1. 

30Ibid., at 5. 
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bound ships would not be, as at present, on their way to attend an 
international Congress or to seek pleasure in a delightful foreign coun- 
try, but most probably they would be going to Cuba to try the appeal 
of law suits, for at Havana was located the Court of Appeals from which 
appeal lay from the Louisiana Courts, and where important appeals 
were argued by Louisiana’s most distinguished leaders of the Bar.®4 


The acquisition of Louisiana by the United States was followed by 
bitterness and strife between inhabitants of Louisiana and the Federal 
Government and office holders who came to take over the territory as 
well as the many newcomers who flooded into Louisiana to settle from 
the North. This was due to wholesale attempts to abolish the Civil Law 
and make a complete substitution of the Common Law by the new 
forces which had but little understanding of the civil law,?? an attempt 
which was hardly in accord with the best practices of International 
Law.*? 


As to administrative and constitutional law the people recognized 
the authority of the new government. Many of them considered the 
separation and orderly arrangement of powers and the expressions of 
liberty and self government in the Federal Constitution as the direct 
inspiration of the great French writers Montesquieu and Rosseau and 
were anxious to participate in their benefits, which they felt had not 
been extended to them, especially in the matter of retaining their own 
local Civil Law in family and private relations. They felt also that 
criminal law was a governmental matter and the harshness of its pro- 
cedure and penalties under later portions of the Spanish regime** re- 
conciled them to favorable consideration of its acceptance. Just be- 
fore Statehood, after much bitter conflict, a compromise was struck 
which resulted in the adoption by the state legislature and acceptance 
by the people of Louisiana of what practically amounted to the Anglo- 
American system of Criminal Law and Procedure prevailing in other 
states, and the Federal Government approving a Civil Code which kept 
intact the French and Spanish law previously enjoyed in the field of 
family relations, private personal relations and private property. A 
code of Civil Procedure and Practice before the Courts, as distinguished 
from criminal procedure and practice, was drafted by the famous jurist 
Livingston and adopted. In this code the Civil Law was allowed to 
make certain reforms in some of the objectional practices of Anglo- 


31SAUNDERS, The Law of Lowisiana (1920) Rev. Crvit Cope or La. viii: 
“From the judgment in Havana, the litigant could carry on to the Council 
of Indies in Spain, a procedure suggestive of the ancient Roman appeal to 
the Emperor.” Dart, Civil Law in Louisiana (1930) 4 TuLANeE LAw REVIEW 
163, 166. 

32D ArT, Civil Law in Louisiana (1930) 4 TuLANE Law Rev. 163, 168. 

383E\VANS, CASES ON INTERNATIONAL LAW, (2nd ed. 1922), note, 319. 

34See reference to Laussal’s report in SAUNDERS, The Law of Louisiana 
(1920) Rev. Crvm CopE or LOUISIANA (2nd ed. 1920) viii. 
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American Common Law pleading and procedure. 

By 1825 the progress in popularity of the Civil Code with the newer 
English speaking population made it possible for the Legislature to put 
it in better form by adopting the perfected draft of Lislet, Brown and 
Livingston. This Code copied eighty per cent. of the provisions of 

the Code Napoleon unchanged. Its arrangement was identical and the 
| language of the articles copied were identical.*° It was supplemented 
by articles drawn from the commentaries of Toullier, Domat and 
Pothier.26 However, in the division of obligations in order to accom- 
modate the Code to desirable commercial practices, especially in trade 
with the outside world, a considerable part of Anglo-American Com- 
mon Law was introduced and made to harmonize in a remarkable way 
with the Civil Law of Obligations.?*? This, together with modern statutes 
handling new commercial situations, takes the place of a commercial 
code in Louisiana.2® The Supreme Court of Louisiana has held that 
where the written law of Louisiana is silent, the Law Merchant of the 
United States prevails.*® This gives the commercial laws great elas- 
ticity. The Code of Practice was also revised at this time. In the 
revision the Civil Law was given much fuller play than in the previous 
adoption and the fitting together of what was left of the Anglo-Ameri- 
ean Common Law with what was considered the best of French and 
Spanish procedure resulted in what is substantially the present Code 
of Practice. It is free from common law technicalities, delays and 
heavy expenses and reforms in other jurisdictions have closely followed 
some of its provisions.*? ‘The Louisiana courts like the courts of other 
Civil Law jurisdictions, are bound by the codal law and not by their 
previous decisions. However, unlike the courts of most other Civil 
Law jurisdictions the appellate courts of Louisiana defend their de- 
cisions with reasons and in doing so quote freely from previous de- 
cisions and from the writings of French and Spanish commentators. 
For this reason Louisiana court decisions form an important part of 
the State’s legal literature. After the Civil War the codes were re- 
vised to take care of slavery. ‘There have been some statutes passed 
to supplement them but in their main and principal features the Lou- 
isiana Civil Code and Code of Practice remain practically the same 


35DarT, Louisiana Judicial System (1917) 1 LoutIstana DicEstT 21. 

3867bid. For example of Code article taken from commentary of Pothier, 
see Arts. 3389-3394 of La. CiviL CoprE 1825 taken from 1 OEUVRES DE POTHIER 
(3rd ed. 1890) 726, 727. For corresponding sections in present code see 
La. Crvit Copr or 1870 (Saunders 2nd ed. 1920), p. 582. 

37DaRT, Louisiana Judicial System (1917) 1 Lovistana DicEst 21. 

38See The Commercial Law of Louisiana (1930) 4 TuLANE LAW REVIEW 
367. 

89McDonald v. Melandon, 5 La. 403, 408 (1833); Wagner v. Kenner, 2 
Rob. 120, 122 (1842); Talcott v. McKibben, 2 Mart. 298, 304 (1813); State 
vy. Enault, 12 Mart. 488, 498 (1823). 

40DartT, Louisiana Judicial System (1917) 1 Louisiana Digest 37. 
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today. In the field of Public Law the Constitution has been changed 
quite a number of times,*! and changes and reforms have taken place 
in criminal law and procedure,** in keeping with the general march 
of progress of the other states in the United States. 

What have been the practical results of one hundred and twenty- 
five years of experimentation in the living laboratory of Louisiana, 
where the worthwhileness of the benefits to society claimed by both 
the Civil Law and Common Law have been concurrently tested in the 
crucible and fire of human experience. It is that the Civil Law of 
family, private personal relations and private property are that of the 
Code Napoleon and remain untouched by the Common Law, thus in these 
respects proving their pure integrity and intrinsic worth. The Com- 
mercial Law retains that portion of the Civil Law whose universal prin- 
ciples afford permanent guidance to the world of commercial activity 
but for the purpose of meeting in detail the multitude of problems aris- 
ing in our new economic age the Commercial Law of Louisiana has 
taken over the practical features of the Anglo-American Common Law. 
On the other hand in the field of Procedural Law the Anglo-American 
Law has had to recede a considerable distance to make place for the 
assistance of the simpler, and more efficient processes of the Civil Law. 
The Public Law of Louisiana has followed along the lines of the pro- 
gress of the other states of the United States. 


Is there not a parallel between what has taken place in the experi- 
mental station of Louisiana and what is now going on in the territory 
occupied by the republics of the Pan-American Union? It is certainly 
true in Latin America that Civil Law as it pertains to family, private 
personal relations and private property, has withstood inroads from the 
Anglo-American Common Law. But the deliberation of successive In- 
ternational Conferences of American States have made it plain that 
in the field of trade and industry the member nations of the Pan- 
American Union are mutually dependent on each other and in the 
field of Commercial Law there must be an adjustment of the best of 
the Civil Law and the most practical and workable features of the 
Anglo-American Common Law in order to facilitate international ex- 
change of needed economic goods, encourage and safeguard interna- 
tional investments and assure international prosperity and understand- 
ing. The last session of the International Conferences of American 
States has also recommended investigations and comparisons in the field 
Public Law** no doubt to make some uniformity here along basic lines 

41See Lone, COMPILATION OF THE CONSTITUTIONS OF THE STATE OF LOU- 
ISIANA (1930). 

42The latest reform has been that of procedure as embodied in the 
Code of Criminal Procedure adopted in 1928. It follows many of the recom- 
mendations of the National Crime Commission and tends toward the Civil 
Law system in its provisions diminishing or eliminating the power and use 


of the jury. 
43F inal Act, Sixth Int. Conf. Cm. States (1928) 129. 
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among the States of the Pan-American Union, just as Louisiana has 
had to do in keeping her Constitution in line with public law progress 
among the other states of the Federal Union of the United States. The 
recommendations of the Sixth Conference give special attention to the 
comparative consideration of different national constitutions.*4 The basic 
similarity of all the constitutions of the member States of the Pan- 
American Union which find considerable in common with the Federal 
Constitution of the United States and of the constitutions of the states 
of the United States makes needed closer co-ordination in constitutional 
law not so difficult an undertaking. The reform movements now going 
on in the United States in the field of Procedural Law could learn 
much from the Civil Law and profit by accepting some of their simpler, 
less costly and more efficient processes just as Louisiana has done, and 
there seems to be some evidence of a tendency to recognize this fact.* 
At the same time the procedural reforms called for in Latin America 
might profit by examining the extent to which Louisiana has permitted 
the Anglo-American common law to enter its procedural law. 

It seems evident from what has been said that the impact of the 
Civil Law and Anglo-American Common Law are producing about the 
same problems in Pan-America as their impact has produced in Lou- 
isiana. Louisiana, with no experience or knowledge to guide it was 
compelled to solve these problems as they arose by the very unscientific 
methods of trial and error with all the conflicts, near-rebellions,*® wast- 
age of human energy and social and financial losses that follow in the 
wake of pioneering.4* ‘The final outcome of her long travail is suc- 
cess. Is it necessary that in seeking the same success in solving prob- 
lems of a very similar character the member states of the Pan-American 
Union have to travel the same long rocky road of hard first hand ex- 
perience as that traversed by Louisiana, and make the same mistakes 
and correct them in the same way? It is submitted that this is not 
necessary. The scientific method of solution in all fields of activity 
is the very antithesis of replowing the same ground. It calls for solu- 
tion on the basis of what has already been discovered and accomplished. 
The results accomplished by the living laboratory of Louisiana can be 
followed without following the painful processes of their achievement. 
The records of these accomplishments are to be found in the legal litera- 
ture of Louisiana. Much has been done toward bringing together the 
legal literature of Louisiana and all the literature of the Common Law 

447 bid. 

45See (1929) XIII JouRNAL or AMERICAN JUDICATURE SOCIETY, 47. 

46“Governor Claiborne .... endeavored to substitute the Common Law 
for the system he found in vogue .... The native leaders joined issue, and 
men began to recall the Spanish revolt of 1765.” Dart, Civil Law in Louisiana 
(1930) 4 TuLane Law Review 163, 168. 

47“Confusing indeed then was the condition of legal practice in Lou- 


isiana.” WuiaMore, Lowisiana—Story of its Legal System (1916) 1 SouTHERN 
LAW QUARTERLY, 1, 7. 
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and Civil Law which has had and is having a bearing on the building 
up of Louisiana jurisprudence, as well as legal and non-legal literature 
on the Comparative Law problems of Pan-America. These data are 
available to all and in a very real way form an open book for the Pan- 
American World to read. As an experiment station which for a cen- 
tury and a quarter has been testing the results obtainable through the 
mutual adjustment of the Civil and the Common Law the State of 
Louisiana offers an opportunity and a field for study to those who would 
help solve the problems of the member states of the Pan-American 
Union which have arisen and are arising from the impact of the Civil 
and Common Law systems. 
H. Milton Colvin* 


*This editorial is based upon an address delivered by the writer at the 
International Congress of Universities recently held at Havana, Cuba. See 
TV TULANE Law Review 415. 
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